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EH__

[Tele. appr. Erica Loftis, rep. U.S. Bank Trust]

73Docket 

MOTION TO VACATE DISMISSAL

3/10/22

BACKGROUND

On October 22, 2019, Nicholas A. Asamoa ("Debtor") field a Chapter 13 voluntary 
petition. [Dkt. No. 1]. On January 5, 2022, Trustee filed a motion to dismiss for 
delinquent plan payments. [Dkt. No. 68]. Trustee’s motion went unopposed, Debtor 
failed to cure the default, and the Court dismissed the case on January 27, 2022. [Dkt. 
No. 70]. 

On February 10, 2022, Joy Asamoa ("Debtor’s Daughter") filed the instant motion to 
vacate dismissal ("Motion") arguing that the case was dismissed due to the excusable 
neglect, which is Debtor’s death. [Dkt. No. 73]. Debtor’s Daughter argues, in part, that 

Tentative Ruling:
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(1) Debtor’s death is excusable neglect, (2) Debtor’s Daughter was unaware of Debtor’s 
case until recently, (3) Debtor’s Daughter has money to continue with the administration 
of Debtor’s case, and (4) the continued administration of Debtor’s case is in the best 
interest of the estate’s secured creditors. [Dkt. No. 73, pg. 5].

On February 14, 2022, Trustee filed comments indicating his disapproval of vacating 
dismissal. [Dkt. No. 76]. Trustee argues that, in part, (1) Debtor’s Daughter has no 
standing to bring the Motion; (2) the continued administration of Debtor’s case would be 
no benefit since the secured mortgage lender would be blocked from immediately 
collecting on its debt and Debtor’s case is 0% plan; and (3) there is no evidence that 
Debtor’s Daughter has the ability to continue to fund Debtor’s plan. [Dkt. No. 27, pgs. 1, 
2, and 4].

On March 3, 2022, Debtor filed a reply ("Reply") stating that, in part, (1) Debtor’s 
Daughter has standing to bring the Motion because the family of Debtor are willing to 
pay off the confirmed plan; (2) Debtor’s secured mortgage lender and sole unsecured 
creditor have not opposed the Motion, and unsecured creditors will be paid quicker 
through the chapter 13 bankruptcy; (3) it has been only one month since the case was 
dismissed, and no creditors have commenced any action against Debtor yet; (4) Debtor’s 
nephew will fund the plan; and (5) Debtor’s family agrees to increasing the plan 
percentage from 0% to 100% for unsecured creditors. [Dkt. No. 77].

DISCUSSION

FED. R. BANKR. P. Rule 1016 provides that, in the case of the death or incapacitation of a 
debtor, a Chapter 13 case may either be dismissed, or "[i]f further administration is 
possible and in the best interest of the parties, the case may proceed and be concluded in 
the same manner, so far as possible, as though the death or incompetency had not 

Page 3 of 436/1/2022 4:54:30 PM



United States Bankruptcy Court
Central District of California

Mark Houle, Presiding
Courtroom 301 Calendar

Riverside

Thursday, June 2, 2022 301            Hearing Room

11:00 AM
Nicholas A. AsamoaCONT... Chapter 13

occurred." 

"The court must choose between dismissing the case and further administration if such 
administration is (1) possible and (2) in the best interest of the parties. In re Eads, 135 
B.R. 380, 383 (Bankr. E.D. Cal. 1991); see also In re McGee, Case No. DK 19-04699, 
2020 Bankr. LEXIS 3172 *4 (Bankr. W.D. Mich. Nov. 10, 2020) (finding that further 
administration is possible and in the best interest of the parties when "[m]any of the rights 
of the debtor that are personal to the debtor may not survive the debtor’s death and may 
not be available to the daughter of the debtor as personal representative during the 
continued administration of the case"). But in any event, the decision to dismiss or 
administer the case requires that "someone . . . do something when a debtor in a case 
under chapter 11, 12, or 13 dies." In re Eads, at 383. 

A probate estate is not a debtor under the bankruptcy code. See In re Hennessy, No. 
11-13793, 2013 Bankr. LEXIS 2034 *4 (Bankr. N.D. Cal. July 29, 2013) (dismissing 
the Chapter 13 case and holding that "a Chapter 13 debtor who dies does not need a fresh 
start, payment of creditors of a deceased debtor should be accomplished through the 
probate process and, in any event, the right to seek a bankruptcy discharge is personal to 
the debtor and may not be exercised by the probate estate); see also In re Estate of 
Whiteside, 64 B.R. 99, 101 (Bankr. E.D. Cal. 1986) ("[A] probate estate could not be a 
debtor under the [Bankruptcy Code] very clear . . . the decedent’s probate estate is not a 
person entitled to Chapter 7 relief, and therefore, may not covert from Chapter 13 to 
Chapter 7") (citing see In re Hiller Estate, 240 F. Supp. 504 (N.D. Cal. 1965)). 

However, some bankruptcy courts have held that the continuation of a Chapter 13 case 
after the death of the debtor by the debtor’s heir when the heir is a personal representative 
of the estate. See In re Osinupebi, 629 B.R. 554, 560 (E.D. Pa. 2021) (holding that the 
daughter of deceased debtor lacks standing to bring an appeal in the debtor’s name 
because that the daughter’s power of attorney "expired when the debtor died" and the 
daughter "has not shown that she has been officially appointed as personal representative 
of the estate or even that the estate has been submitted to probate" when the daughter 
argued that she is an "authorized representative" and an "heir" to the debtor’s estate); In 
re Watson, 8:20CV103, 8:20CV103, 2020 WL 3428969, *4 (D. Neb. June 22, 2020) 
(finding that the daughter of deceased debtor lacked standing to challenge an order 
dismissing a bankruptcy action, which had operated to stay a tax foreclosure on the 
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deceased debtor’s home, because "the debtor is deceased, and no probate action has been 
filed in connection with her estate, nor has a personal representative been appointed"). 

The Court notes that Debtor’s Daughter provides no evidence or legal argument that she 
has standing to seek to vacate the dismissal order on behalf of the deceased Debtor. Here, 
the Court finds that Debtor’s Daughter has no standing to file the Motion because she 
provides no evidence or legal argument that she has authority to represent her deceased 
father as personal representative or in a similar capacity. See cf. In re Stewart, No. 
01-66434—FRA13, 2004 Bankr. LEXIS 1042, 2004 WL 3310532, at *2 (Bankr. D. 
Or. Mar. 2, 2004) (permitting further administration of a Chapter 13 case when the 
deceased debtor’s heirs were appointed as personal representative appointed by state 
court and the continued administration resulted in greater distribution to unsecured 
creditors). In the Reply, Debtor’s Daughter simply argues that one case cited by Trustee 
has different facts from this case. [Dkt. No. 77, pgs. 2-3].

TENTATIVE RULING

Thus, for the reasons stated above, the Court is inclined to DENY the Motion. 

APPEARANCES REQUIRED. 

Party Information

Debtor(s):

Nicholas A. Asamoa Represented By
Stephen S Smyth

Movant(s):

Nicholas A. Asamoa Represented By
Stephen S Smyth

Trustee(s):

Rod  Danielson (TR) Pro Se
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Party Information
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EH__
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#12.00 Confirmation of Chapter 13 Plan

EH__
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#18.00 Trustee's Motion to Dismiss Case 

EH__
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#19.00 Trustee's Motion to Dismiss Case 
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#20.00 Trustee's Motion to Dismiss Case 
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#21.00 Trustee's Motion to Dismiss Case

EH__
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#22.00 Trustee's Motion to Dismiss Case 
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#23.00 Trustee's Motion to Dismiss Case 

EH__

[Tele. appr. Donna Travis, rep. Debtors]

[Tele. appr. Joey De Leon, rep. Chapter 13 Trustee]
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